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NIRA T. KERM1SCH
Attorney and Counselor at Law

32 OLD FRAMINGHAM ROAD, UNlT 20
SUDBURY, MA 01776

TELEPHONE: 585-232-7280
FAX: 978-443-6743

EMAIL: NTKERMlSCH@AoL.COM

May 9, 201l

V1A FACSIMILE # 613-4045 & MAIL
Hon. David G. Larimer
United States District Court Judge
2500 U.S. Courthouse
100 State Street
Rochester, NY 14614

Re: Herbert E. Anderson v. Xerox Corporation et al.
Civ, No. 06-6202L

Dear Judge Larimer:

This letter is submitted as ordered by the Court on April 27! 2011. The Court requested
that the parties detail the motions now pending before the Court which need to be decided and
whether further briefing is required.

In this case only defendants' motion for reconsideration is pending. That motion was
made after the Second Circuit issued its decision in the Frommert case, holding that the releases
signed by the Frommert plaintiffs bar their action.

As the Court is aware, the issue of the release is not cut and dry. The Second Circuit held
that six elements must be present to find the release enforceable.

In this lease, unlike the Frommert case, those elements are lacking other than the issue of
I

Mr. Andersonjs having the release for 45 days. Mr. Anderson's affidavit and the memorandum
of law by himl on the motion for reconsideration and the motion and cross motion for summary
judgment, deal with this question.

I
As stated in my previous letter to the Court in October, 2010, there is no question that the

motion for reconsideration must be granted to the extent that the summary judgment in favor
plaintiff be vacated, but then the case must be subject to discovery.

As MS.
1
Clemens argued in at page 3 of her reply memorandum of law on plaintiff's cross

motion for summary judgment:, there must be discovery regarding the statute of limitations
defense which Idefendants raised; that there are issues raised by plaintiff of fraud and
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misrepresentation as to the amount of benefits which he was advised he would receive, which
would directly impact on the issue of whether the consideration for the release was adequate, and
whether the consideration given for the waiver exceeded the benefits to which the employee was
entitled by contract or by law. It is hard to conceive that $47,000 exceeds half a million dollars in
benefits.

With regard to the statute of limitations argument., plaintiff alleged that the first time he
became aware of the reduction in his benefits was in 2005, and thus his action in 2006 'NUS timel.

Furthermore, because he was only made a..•.vare of the reduction in his benefits in 2005,
his release could not be valid and could not apply to an unforeseen future event.

This case should proceed to discovery, so a record can be developed with regard to the
circumstances under which the release was signed by Mr. Anderson; whether there was fraud
and misrepresentation in the information conveyed to plaintiff regarding bis benefits; and when
he was made aware of the reduction in his benefits, so the Court can make a decision with regard
to the validity of the release, as each release must be considered on its own, and the statute of
limitations, based on facts, not arguments by defendants' counsel.

Of course, the issue of the contempt is still open and is not affected by the decisions of
the courts.

I believe that the parties should be given the opportunity to submit any new case law
which may have been decided in the past three years, but do so within a very short period of
time. Mr. Anderson is fast approaching the age of 70 Yz, when he will be forced to take a
distribution and it is important that the matter be resolved before he reaches that age.

Thank you for your consideration.

Very truly yours,

NTKln
cc: Margaret Clemens, Esq., via facsimile # : (585) 486-1720 & mail

Herbert Anderson
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